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NOTICE OF SPECIAL MOTION AND SPECIAL MOTION OF DONALD J. MYERS TO STRIKE PLAINTIFF’S COMPLAINT PURSUANT TO CODE CIV. PROCEDURE §425.16, MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF.

(C.C.P. §527.6 and 425.16)
DATE:  Friday, October 24, 2008.

TIME:   8-30 a.m.

DEPT:   76
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Filed concurrently with: (1) Evidentiary objections; (2) Declaration of Donald J. Myers and Exhibits; (3) Declaration of Graham Berry and Exhibits; (4) Declaration of Florian Schwanert and Exhibits; (5) Declaration of Garry L. Scarff and Exhibits; (6) [Proposed] order.


TO PLAINTIFFS AND THEIR COUNSEL OF RECORD:


PLEASE TAKE NOTICE that on Friday, October 24, 2008, at 8.30 am in Department 76 of this Court, located at 111 North Hill Street, Los Angeles, CA 90012, Defendant Donald J. Myers will and does hereby move this Honorable Court for an order striking the Complaints of each of Plaintiff in their entirety, without leave to amend, and further awarding the Defendant his reasonable attorneys’ fees and costs incurred in bringing this special motion to strike. This special motion to strike will be and is brought upon the grounds that each Plaintiff’s claims, causes of action and/or requests for relief are subject to being stricken, and are barred, in their entirety pursuant to the provisions of  Code Civ. Proc.§425.16, the United States Constitution and the California Constitution.

This motion is also made pursuant to the court’s equitable and inherent powers to control its own calendar and for such other and further relief that this Honorable Court may deem just and proper.


This motion is based upon this notice of motion and motion, the following memorandum of points and authorities, all other papers filed concurrently herewith, the pleadings and other documents on file in this matter, the reply memorandum Defendant intends to file, any further argument the Court might allow, and such other matters as may properly be brought before the Court prior to or at the hearing on this notice of motion and motion.
 Dated: September 19, 2008
Respectfully submitted,

___________________

Graham E. Berry, 

Attorney for Defendant Donald J. Myers
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF RELEVANT FACTS

This case involves a C.C.P. §527.6 Temporary Restraining Order obtained against Defendant on August 11, 2008.  Accordingly, most of the Defendant’s “public issue” and other evidence herein concerns events until August 20, 2008. However, subsequent abuse is included.
A. DEFENDANT ACTED IN FURTHERENCE OF FREE SPEECH
Defendant Donald J. Myers is a 43 year old man without any criminal convictions or record. He has never been involved in a civil harassment proceeding. Declaration of Donald J. Myer (“Myer Decl.’) ¶4. He is opposed to the Church of Scientology’s wrongful and abusive conduct and not any of their copyrighted beliefs. Myer Decl., ¶¶5-9. Declaration of Graham E. Berry (“Berry Decl.,”) ¶85. In March 2008, Defendant began his continuing participation with the group known as “Anonymous.” Myer Decl., ¶¶10-12. Anonymous is a global group of tens of thousands of Internet users who have mobilized to stop the copyright, tax, civil rights, human rights and other abuses of the Church of Scientology. Berry Decl., ¶¶ 8-86. Most Anonymous have a strong and reasonable desire to maintain their anonymity. The Church of Scientology has a documented reputation for unmasking and punishing their critics, such as those participating in Anonymous. Declaration of Garry Scarff (“Scarff Decl.”) ¶47-51, Berry Decl. ¶¶87-366. This is unconstitutional. In McIntyre v. Ohio Elections Commission 514 U.S. 334 (1995) the U.S. Supreme Court held that “[p]rotections for anonymous speech are vital to democratic discourse … in particular: to protect unpopular individuals from retaliation at the hand of an intolerant society.” Berry Decl., ¶¶64-65.  Indeed, after Defendant had participated in the June 14, 2008, global picket against Scientology crimes and abuses, Church of Scientology agents followed Defendant for two days and “ran the plates” of an elderly friend’s car. By July 19, 2008, Scientology’s Office of Special Affairs, which includes their attorneys herein, had identified Defendant and his associates. Myer ¶¶ 13-15, 22-25, 29. Scientology preaches that the “purpose of the lawsuit is not to win.” It is to “harass” and “utterly ruin.” Berry Decl., ¶84, Exh. I, p. 338. The Anonymous protests, and the Defendant’s First Amendment activity at issue herein, involve public issues of great global interest. Berry Decl., ¶¶4-56, Myers Decl., ¶3 A-0. 
B. THERE IS NO PROBABILITY PLAINTIFFS WILL PREVAIL
The purpose of Code of Civil Procedure (“C.C.P.”) §527.6 is to provide quick relief to harassment victims threatened with great or irreparable injury. Grant v. Clampitt, 56 Cal.App. 4th 586 (1997). Section 527.6 is not designed to be a sword to silence critical speech. Evidencing such, C.C.P. §527.6 (b) provides that constitutionally protected activity, as in the case at bar, is excluded from its scope. C.C.P. §527.6 states its injunctive relief is available only in certain delineated circumstances.  The Code requires unlawful violence, a credible threat of violence, or a knowing and willful course of conduct … that seriously alarms, annoys or harasses the person, and that serves no legitimate purpose.  The course of conduct must be such as to cause a reasonable person to suffer substantial emotional distress, and it must actually cause substantial emotional distress to the plaintiff. C.C.P.  §527.6. The petitions state no allegation of unlawful violence. For example, Ms. Uvizl testifies, in her declaration, that she feels threatened and unsafe when Mr. Myers is around. Uvizl Decl., para. 6. However, her Form CH-100 answer to question 6 c. expressly testifies that Mr. Myers did not commit any acts of violence or threaten any acts of violence against” Ms. Uvizl. Furthermore, the two petitions do not describe conduct that seriously annoys, etc. and serves no legitimate purpose, as the exercise of constitutionally protected free speech, is certainly legitimate communication. The alleged activity although not necessarily pretty, never rises to the level of a threat of violence, or of anything.  Mere opinion is expressed, questions are asked. Any threat was nothing more than a threat to speak truth.  Most telling, at section 6e of the Petition, Ms. Uvizl did not describe, by what specific conduct and by what specific words, the alleged conduct that had seriously alarmed, annoyed or harassed her. This defect alone is sufficient to deny the application on grounds of failure of due process, i.e., notice of the conduct complained of in detail, as well as a fatal procedural defect under Civil Code section 527.6.  Even taking the petition at face value, a prima facie case of harassment has not been made. Constitutionally protected activity, including speech, has been deemed by statute not to be included within the meaning of “course of conduct” under Civil Code section 527.6 (b) (3).  Furthermore, Appellate opinions are consistent: private communications are constitutionally guaranteed forms of expression.  Thomas v. Quintero, 126 Cal.App.4th 635 (2005), California Constitution Art. 1, Section 2.  The constitution states that “a law may not restrain or abridge liberty of speech or press”. Because the alleged harassment is presumed to be, and factually is, based on constitutionally protected speech, assembly and protesting the application must be denied. In addition, where an act, such as public criticism, protest, free speech, attempting to bring the truth to the public in general and to members of the church in particular, serves a legitimate purpose, and there is no evidence to support the conclusion that defendant is contacting plaintiff for any other purpose than to meet this legitimate need, such conduct does not constitute “harassment.” West, Annotated C.C.P. § 527.6, Byers v. Cathcart, 57 Cal.App. 4th 805 (1997).  The determination of an injunction requires that this Court apply the “clear and convincing” standard. Accordingly, absent a finding of a high probability that unlawful harassment exists, the application must be denied. Russell v. Douvan, 112 Cal.App. 4th 399 (2003).  Fatally, there is no allegation of ongoing conduct here.  The course of challenged conduct must be ongoing at the time the injunction is sought in order to obtain injunctive relief under the harassment statute.  Scripps Health v. Marin, 72 Cal. App. 4th 324 (1999).  Inasmuch as the Defendant has done nothing to qualify for an injunction in the first instance, and since there is no ongoing conduct alleged which is either illegal or improper under the standards of C.C.P. §527.6, the application must be denied. In addition, there is no threatened injury.  Since an injunction will not lie for prior claims, and only to prevent threatened injury, it can not be used as punishment for past acts. Huntingdon Life Science v. Stop Huntingdon Animal Cruelty, 129 Cal.App. 4th 1228 (2005).  Thus, the granting of an injunction requires “clear and convincing” evidence of future threatened harm.  The petition and the facts in any form do not support such a finding.  The plaintiffs also lack credibility. Ms. Uvizl alleges that the “date of most recent harassment is 5/10/08; 7/26/08; 8/10/08.” Form CH-100, question 6 a. However, her declaration states that her first encounter with Mr. Myers was in late July. Uvizl, Decl., para. 3. She also testifies that she became aware of Mr. Myers “several weeks ago” (in late July, 2008) and she then states that his activity has been ongoing for “the past several months.” Uvizl Dec., ¶¶3-4. Furthermore, Ms. Uvizl’s own video evidence does not support her claims. On the contrary, it indicates that on at least one occasion Ms. Uvizl was engaged in a debate of the issues with the Defendant. She did not demonstrate the allegations set forth in her complaint and supporting declaration herein. Similarly, the evidence also shows Plaintiff Miranda aggressively going right up to Defendant and slamming his open hand into Defendant’s video camcorder lens in use by Defendant. 


Finally, there is credible evidence from which to conclude that these proceedings were actually instigated by the Church of Scientology, acting through its attorneys Kendrick L. Moxon and Ava Paquette, and that the T.R.O. herein is being abused by the Church of Scientology and Mr. Moxon. Mr. Moxon is part of the legal unit of the Church of Scientology Office of Special Affairs which is also located in the Church of Scientology management building at 6331 Hollywood Boulevard, Los Angeles, CA. The evidence indicates that Mr. Moxon’s associate attorney, Ava Paquette, Esq., personally appeared on the public sidewalks and threatened Defendant with arrest and prosecution on July 14, 2008. The evidence also establishes that she did not expressly do so on behalf of any clients. The evidence further indicates that Mr. Moxon personally appeared on the public sidewalks and threatened Defendant with these legal proceedings on July 22, 2008. He did not do so expressly on behalf of any client. Mr. Moxon expressly stated that he was going to file a law suit the next day, July 23, 2008. Mr. Moxon’s own declaration of service refers to his communication with the Plaintiff’s on August 10, 2008, one day before this proceeding was filed. There is credible evidence that Mr. Moxon has previously instigated litigation against Scientology critics, litigation opponents and their legal counsel, and that Mr. Moxon has previously engaged in blackmail, bribery, perjury, obstruction of justice and other public corruption in such matters. Berry Decl., ¶¶290-358, Exhibits E-H. 

Defendant’s evidence also indicates that Mr. Moxon abused the August 11, 2008 Temporary Restraining Order herein by applying it to locations expressly excluded by the court in its Temporary Restraining Order, and by attempting to have law enforcement officers use it prevent the Defendant from picketing Church of Scientology premises located at Tustin and Hemet in Riverside County on September 6, 2008. The declaration of Florian Schwarnert establishes that during this matter, Plaintiff’s attorney Moxon, and other Church of Scientology officials, followed Defendant’s counsel to Hamburg, Germany where Mr. Moxon threatened two German State employees with litigation if they did not admit him to an international forum being addressed by Defendant’s counsel, and then demanded they provide their passports and identification to him. Very disturbingly, and in a blatant attempt to obstruct justice herein, two officials from Scientology’s O.S.A. visited Defendant’s witness Garry Scarff at his home on the day preceding this filing. They insisted that they had to talk with him, they served him with a “Cease and Desist letter,” informed him that they had observed him twice entering the home office of Defendant’s counsel herein two days before this filing, and that they had electronically monitored Garry Scarff’s conversation with Defendant’s counsel, in the back yard of his home-office. Scarff Decl., ¶50 Berry Decl., ¶¶352-356. See generally, Berry Decl., ¶290-358, Exhibits E to H. The manner of service of this action was itself calculated to intimidate and harass. Berry Decl., ¶359.
II. LEGAL ARGUMENT

C.C.P.  §527.6 provides an expedited procedure for injunctive relief  to persons experiencing harassment from conduct and/or speech that serves “no legitimate purpose” such as the exercise of first amendment freedoms of speech and assembly. In essence, Defendant contends that Plaintiffs evidence was insufficient to support the C.C.P.  §527.6 restraining order issued ex parte against him herein, that it therefore must be stricken pursuant to C.C.P. §425.16 because it was sought “primarily to chill the valid exercise of rights of freedom of speech,” that the challenged cause of action arose from protected activity in connection with a public issue, and that it has unjustifiably interfered with his “constitutionally protected activity,” after being served with these proceedings on August 14, 2008 during a peaceful group picket of the Church of Scientology office management building. It is well established that certain government property is by its very nature a public forum; for example, the sidewalks of Hollywood Boulevard, Ivar Avenue, Sunset Boulevard, L. Ron Hubbard Way, Fountain Avenue and Franklin Avenue and Bronson Street.

A. THE ANTI-SLAPP STATUTE APPLIES TO C.C.P. § 527.6
In Thomas v. Quintero, 126 Cal.App. 4th 635, 646 (2005), the court held “that anti-SLAPP motions may be filed challenging petitions for injunctive relief brought under section 527.6.” Plaintiff’s Trial Brief (p.1:26-28) served August 28, 2008 expressly concedes the relevant building at 6331 Hollywood Boulevard houses only “administrative offices;” the Church of Scientology International and Religious Technology Center management, legal and intelligence offices.  The Church of Scientology does not have traditional church services where a deity is worshiped. Instead, it has book stores and course rooms where members purchase and take courses, and engage in “auditing” (which includes elements of hypnosis, mind control, mental manipulation and coercive indoctrination) with a primitive form of lie detector called an E Meter. Conversely, in Thomas v. Quintero, Ibid:

“The petition alleged that Quintero was among a group of people who appeared at Thomas’s church, and who then harassed members of the congregation ‘with the stated purpose of causing extreme embarrassment and severe emotional distress to [Thomas].’ The petition went on to explain that good cause existed to include members of Thomas’s family within the protection of the orders requested because Quintero and others had also demonstrated at Thomas’s home, and threatened to harass his family, thereby placing them in ‘fear of their security at home.’ It was noted that Quintero had indicated an intention to return to Thomas’s church and home, with the effect of disrupting church activities and invading Thomas’s free exercise of religion and right to privacy.” Id. at 643.

In Thomas v. Quintero the court initially granted a T.R.O. The matter was continued during which time “Quintero filed a special motion to strike under the anti-SLAPP statute (§425.16).” Id. at 643. The court denied the special motion to strike and denied a civil harassment restraining order. The DCA reversed and held that “anti-SLAPP motions may be filed challenging petitions for injunctive relief brought under section 527.6, because they constitute ‘causes of action’ under the anti-SLAPP law.” Id. at  642.  Section 425.16 (b) (1) and (e) (3) provide in pertinent part:

“A cause of action against a person arising from any act of that person in furtherance of that person’s right of petition or free speech … in connection with a public issue … shall be subject to a special motion to strike, unless the court determines that the plaintiff has established that there is a probability that the plaintiff will prevail on the claim. … As used in this section, ‘act in furtherance of a person’s right of petition or free speech … in connection with a public issue’ includes:  … (3) any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest.”


The DCA further opined that:


“Under the statute, the court makes a two-step determination: ‘First, the court decides whether the defendant has made a threshold showing that the challenged cause of action is one arising from protected activity … If the court finds that such a showing has been made, it must then determine whether the plaintiff has demonstrated a probability of prevailing upon the claim. … ‘Only a cause of action that satisfies both prongs of the anti-SLAPP statute—i.e., that arises from protected speech or petitioning and lacks even minimal merit—is a SLAPP, subject to be stricken under the statute.’” Citations omitted. Id. at 645.



The DCA also held that “[a] cause of action is subject to a motion to strike … even if it is based only part on allegations involving protected activity.” Citations omitted. Id. at 653. 

“While SLAPP suits ‘masquerade as ordinary law suits’ the conceptual features which reveal them as SLAPP’s are that they are generally merit less suits brought by large private interests to deter common citizens from exercising their constitutional rights or to punish them for doing so.” Citations omitted. Id. at 658.



The Thomas court, referring to Weinberg v. Feisel, 110 Cal.App. 4th 1122 (2003), then set forth a “few guiding principles … from decisional authorities” as to what constitutes “an issue of public interest.”

“First, ‘public interest’ does not equate with mere curiosity. [Citations]. Second, a matter of public interest should be something of concern to a substantial number of people. Citations omitted. … Third, there should be some degree of closeness between the challenged statements and the asserted public interest (Citation omitted); … Fourth, the focus of the speaker’s conduct should be the public interest rather than a mere effort ‘to gather information for another round of [private] controversy.’” Citations omitted. Id. at 658-659.


The Thomas court held that “the evidentiary showing made by [the plaintiff] was woefully inadequate.” Id. at 662-663. As in the instant case at bar, there was no evidence of any credible threat of violence or other conduct “that serves no legitimate purpose” and there was no admissible evidence of “substantial emotional distress” being caused by the defendant who was engaged in “protected speech.” … “Even if the conduct was not constitutionally protected, [the defendant] was not engaged qualitatively in a “pattern of conduct” as contemplated by the statute.” Id. at 663. “The sole issue is whether there is clear and convincing evidence that harassment, as defined by the statute, has occurred. (§527.6, subd. (d)).” Id. at 665.  See also, Flatley v. Mauro, 39 Cal. 4th 299 (2006), City of Los Angeles v. Animal Defense League, 135 Cal.App. 4th 606 (2006), Novartis Vaccines and Diagnostics, Inc., v. Stop Huntington Animal Cruelty U.S.A., Inc., 143 Cal.App. 4th 1284 (2006), Terry v. Davis Community Church, 131 Cal.App. 4th 1534 (2005). 

B. THE ANTI-SLAPP STATUTE APPLIES TO THE CASE AT BAR

Defendant’s evidence herein makes the requisite prima facie showing that “the plaintiff’s cause of action arises from the defendant’s free speech activity.” Church of Scientology v. Wollersheim, 42 Cal.App.4th 628, 646 (1996).  Defendant’s evidence herein further establishes that his free speech activity at issue herein is within the four expressly enumerated and protected categories set forth in C.C.P. §425.16 (e)(3)&(4). It involved statements “made in a place or a public forum in connection with an issue of public interest” and “other conduct in furtherance of the exercise of … the constitutional right of free speech in connection with a public issue or an issue of public interest.” C.C.P. §425.16 (a) provides that the “section shall be construed broadly.” Dowling v. Zimmerman, 85 Cal. App. 4th 1400, 1411 (2001).

C. DEFENDANT’S ACTIVITY IS CONSTITUTIONALLY PROTECTED

1. Defendant engaged in Free Speech of Public Interest in a Public Forum 

Accordingly, the threshold and dispositive inquiry is whether Mr. Myer’s activities are constitutionally protected. Public issue picketing is an activity protected by the First Amendment, which has been made applicable to the States by the Fourteenth Amendment. Frisby v. Schultz, 487 U.S. 474, 101 L. Ed. 2d 420 (1988) (holding that restrictions on picketing are subject to careful scrutiny); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 909, 73 L. Ed. 2d 1215, 1233 (1982); Southwestern Promotions, Ltd. v. Conrad, 420 U.S. 546, 43 L. Ed. 2d 448 (1975).  Picketing is an activity also implicating free speech rights pursuant to article I, sections 2 and 3 of the California Constitution. Robins v. Pruneyard Shopping Center, 23 Cal.3d 899 (1979) aff’d sub nom. Pruneyard Shopping Center v. Robins, 447 U.S. 74, 64 L. Ed. 2d 741 (1980). Under current First Amendment analysis, the extent to which a defendant’s rights of speech may be curtailed begins with identifying the forum used by the defendant to communicate his or her message. In the case at bar it is exclusively the city streets and sidewalks. “It has been clearly established since time immemorial that city streets and sidewalks are public fora.” Collins v. Jordan, 110 F. 3d 1363 (9th Cir. 1996). “No particularized inquiry into the precise nature of a specific street is necessary; all public streets are held in the public trust and are properly considered public fora.” Frisby, 487 U.S. at 481. 

2.  Defendant’s speech concerned an issue of public interest

Defendant’s conduct involved speech “made in a place or a public forum in connection with an issue of public interest” and “other conduct in furtherance of the exercise of … the constitutional right of free speech in connection with a public issue or an issue of public interest.” Dowling v. Zimmerman, 85 Cal. App. 4th 1400, 1414 -1418 (2001).

D. THERE IS NO PROBABILITY PLAINTIFF WILL PREVAIL
1. Protected activity is not harassment

Plaintiffs appear to contend that unwanted criticism and questions regarding Scientology abuse, crime and fraud constitutes harassment. On the contrary, “[h]arassment” is a knowing and willful course of conduct directed at a specific person which seriously alarms, annoys or harasses the person, and which serves no legitimate purpose.” C.C.P. §527.6 (b). Significantly, C.C.P. §527.6 (b) (3) provides, in essence, that “constitutionally protected conduct” is a “legitimate purpose” that “is not included within the meaning of course of conduct.” This course of conduct, when it does not involve “constitutionally protected conduct,” “must be such as would cause a reasonable person to suffer substantial distress, and must actually cause substantial emotional distress to the plaintiff.” C.C.P. §527.6; Schraer v. Berkley Property Owners Ass’n, 207 Cal.App. 3d 719 (1989); Schild v. Rubin, 232 Cal.App. 3d 755, 763 (1991) (there must be medical, psychological, or other evidence establishing that the “harassing” activity is the cause of “substantial emotional distress” within the meaning of C.C.P.  §527.6 (b)). There is no such admissible evidence in the case at bar. Furthermore, only natural persons can seek relief under C.C.P.  §527.6 (b). Diamond View, Ltd. v. Herz, 180 Cal.App. 3d 612, 618-619 (1986). Because Plaintiff is operating as the alter ego of the Church of Scientology, and two of its attorneys herein, there is no standing to assert the instant claim. Myers Decl., ¶20, Berry Decl., Exhibits D-H, Schwanert Decl., ¶¶ 7-9. 

“Course of conduct” is defined as a pattern of conduct composed of a series of acts over a period of time however short, evidencing a continuity of purpose.” C.C.P. § 527.6 (b); see also, Leydon v. Alexander, 212 Cal.App. 3d 1, 5 (1989) (single incident in which former city employee abused plaintiff and another employee could not meet statutory requirements of course of conduct). A trial court may not issue an injunction against harassment unless it finds by clear and convincing evidence that unlawful harassment already exists in fact. C.C.P. § 527. 6 (d); Schraer, supra, 207 Cal. App. 3d 719. However, as constitutionally protected activity is excluded from the meaning of “course of conduct,” (C.C.P. § 527. 6 (b)), there is no need to entertain the traditional inquiry as to whether clear and convincing evidence exists warranting injunctive relief which “is rarely granted to restrain speech or publication.” Weil & Brown, Cal. Practice Guide, Civil Procedure Before Trial, 9: 708.

2. Plaintiffs have no right to be free from public criticism

The skeletal conclusory allegations that constituted the evidence in support of the Ex Parte Application for a Temporary Restraining Order herein are totally silent as to the specific content of the statements that constitute the alleged harassment. However, it is clear from the Defendant’s evidence submitted herewith, although most of it is legally inadmissible, that the alleged harassment involved Defendant, along with dozens and sometimes hundreds of others, taking his/their criticism of  Scientology abuse, blackmail, bribery and fraud to the eyes and ears of Scientology staff members who are supposedly Homo Novis as Scientology’s founder called them; human beings with super powers over matter, energy, space and time and who can even mentally clear the side walks of protestors with their “Operating Thetan” powers and abilities. If Scientologists see and hear protests outside their buildings then the credibility of the expensive Scientology Advanced Technology and super powers might be questioned and Scientology’s book, course and auditing sales adversely affected. For that reasons, picketers often shout and anti- scientology picket signs proclaim, “No OT Powers here otherwise we wouldn’t be here.” 

In essence, the court is being asked to enjoin First Amendment activity that Scientology fears may wake up its coercively indoctrinated members. They would then exit the organization, as happened at the end of “The Truman Show” movie. However, criticism of Scientology to individual scientologists is not harassment as a matter of law. “No prior decisions support the claim that the interest of an individual in being free from public criticism of his business practices in pamphlets or leaflets [or other forms of speech] warrants use of the injunctive powers of a court.” Organization for a Better Austin v. Keefe, 402 U.S. 415, 419-20, 29 L. Ed. 2d 1 (1971).  In Organization for a Better Austin, members of an organization distributed leaflets in a residential community that were critical of respondent’s real estate practices. The distribution of the leaflets was on all occasions conducted in a peaceful and orderly manner, did not cause any disruption of pedestrian or vehicular traffic, and did not precipitate any fights, disturbances or other breaches of the peace. The Court noted that the fact that “expressions were intended to exercise a coercive impact on respondent does not remove them from the reach of the First Amendment.” Id. at 420; see also NAACP v. Clairborne Hardware Co., 458 U.S. 886, 773 L. Ed. 2d 1215, 1234 (1982) (“Speech does not lose its protected character, however, simply because it may embarrass others or coerce them into action”). The applicable law is clear, the Scientology enterprise cannot constitutionally prevent others from delivering deprogramming messages and institutionally embarrassing information to its members and staffers on the public sidewalks.

3. Free speech includes offensive speech

It is clear that what the Plaintiffs, as the alter egos of the Scientology enterprise, and its attorneys herein, contend  is that offensive speech is the reason for the injunctive relief obtained herein. That is wrong. “First, it is important to recognize that, ‘[l]ike so many other kinds of expression, picketing is a mixture of conduct and communication.” NLRB v. Retail Store Employees, 447 U.S. 607, 618-619 (STEVENS J., concurring in part and concurring in result). 

 “[A] communication may be offensive in two different ways. Independently of the message the speaker intends to convey, the form of his communication may be offensive – perhaps because it is too loud or too ugly in a particular setting. Other speeches, even though elegantly phrased in dulcet tones, are offensive simply because the listener disagrees with the speaker’s message.”

Consolidated Edison Co. v. Public Service Comm’n of New York, 447 U.S. 530, 546-547 (STEVENS, J., concurring in judgment) (footnotes omitted).


The authorities also hold that the state cannot justify restrictions on peaceful expression on the basis of the offensiveness of the message and conduct to some viewers. “The fact that society may find speech offensive is not a sufficient reason for suppressing it. Indeed, if it is the speaker’s opinion that gives offense, that consequence is a reason for according it constitutional protection.” Simon & Schuster, Inc. v. Members of New York State Crime Victims BD., 502 U.S. 105, 118 (1991). Emphasis added. Similarly, the Supreme Court has also determined that “[f]reedom of speech cannot be made subject to prevailing notions of taste or preferences for particular forms of expression. As long as the means are peaceful [as they were here], the communication need not meet standards of acceptability.” Organization for a Better Austin v. Keefe, 402 U.S. 415, 419, 29 L. Ed. 2d 1 (1971). The U.S. Supreme Court was even stronger in Schenk v. Pro Choice Network of Western New York, 519 U.S. 357, 137 L. Ed. 2d 1 (1997):

“As we said in Madsen, quoting from Boos v. Barry, 485 U.S. 322, ‘[a]s a general matter, we have indicated that in public debate our own citizens must tolerate insulting, and even outrageous, speech in order to provide adequate breathing space to the freedoms protected by the First Amendment.” Emphasis added.

E.   FEES AND COSTS ARE PROVIDED FOR BY STATUTE

C.C.P. §425.16 (c) provides that “[i]n any action subject to subdivision (b), a prevailing defendant on a special motion to strike shall be entitled to recover attorney’s fees and costs.” The amount is within the court’s discretion. Dowling v. Zimmerman, 85 Cal. App. 4th 1400, 1426 (2001). Indeed, in Church of Scientology v. Wollersheim, 42 Cal.App. 4th 628 (1996), Plaintiff’s attorney herein was one of the counsel unsuccessfully arguing that the trial court’s award of C.C.P. §425.16 (c) attorney’s fees in the amount of $130,506.71 was excessive. Mr. Moxon was also ordered to pay the attorney’s fees on appeal. Id. at p. 659. In Ketchum v. Moses, 24 Cal. App. 4th 1122 (2001) the D.C.A. was considering the trial court’s C.C.P. §425.16 (c) attorney fees award of $140, 212.00 which included a lodestar amount of $70,106.00. The D.C.A. upheld the fee and lodestar amounts. The amount of Defendant’s Fees and Costs claim herein currently exceeds $10,000.00 and will be updated and detailed by Supplemental Declaration.

III. CONCLUSION

For the foregoing reasons, Defendant’s C.C.P. §425.16 (b) (1) motion should be granted. 

Dated: September 19, 2008.

Respectfully submitted,

___________________

Graham E. Berry, 

Attorney for Defendant Donald J. Myers

PROOF OF SERVICE
STATE OF CALIFORNIA)


                                 ) ss.
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I reside in the County of Los Angeles, State of California.  I am over the age of 18 and I am not a party to the within action. 

On September 19, 2008   I served the foregoing document described as:

NOTICE OF SPECIAL MOTION AND SPECIAL MOTION OF DONALD J. MYERS TO STRIKE PLAINTIFF’S COMPLAINT PURSUANT TO CODE CIV. PROCEDURE §425.16, MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF.
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