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	Case No: 6CJ06496
DEFENDANT’S NOTICE OF MOTION AND MOTION FOR AN ORDER THAT DEFENDANT AND HIS AGENTS MAY ENTER UPON THIRD PARTY PROPERTY AND/OR DISPUTED LAND TO INSPECT, RECORD & MEASURE; DECLARATION OF GRAHAM E. BERRY IN SUPPORT THEREOF.
Trial Date: None
DATE:  April 13, 2016
TIME:   8-30 A.M.
DEPT:   D54



TO THE LOS ANGELES CITY ATTORNEY AND/OR HIS REPRESENTATIVE:

PLEASE TAKE NOTICE that on Wednesday the 13th day of April, 2016, at 8:30 A.M., or as soon thereafter as counsel may be heard in Department D54 of the Los Angeles County Superior Court, Clara Shortridge Foltz Criminal Justice Center, at 210 West Temple Street, Los Angeles, CA 90012, Defendant Donald James Myers through and by his counsel of record herein will and hereby does move this Honorable Court for an order permitting the  Defendant and his agents (accompanied by any desirous representatives of The People and/or the PPA Ken Long) to have access to and to enter upon the third-party premises and property that is in issue in this matter [for the purpose of inspecting, photographing, measuring and otherwise preparing for trial herein] and being described in the Misdemeanor Complaint and/or the related Arrest Report, Private Person’s Arrest Statement Form and other associated documents as 4810 W Sunset Boulevard and 4751 Fountain Avenue [Los Angeles, CA 90029].

THIS MOTION will be made pursuant to California Penal Code section 1054-1054.7 and upon the grounds, inter alia: (1) that access for the purpose of inspecting and photographing this location is necessary for the presentation of a defense in this case; and (2) that this Court has an inherent discretion to control the proceedings before it.

THIS MOTION will be based on this notice of motion, the supporting memorandum of points and authorities, and declaration of Graham E. Berry thereto served and filed herewith, on such reply memorandum of points and authorities as may hereafter be filed with the court, and on such further evidence as may be introduced at the hearing of the motion. 
Dated: March 29, 2016                                               Respectfully submitted,








_________________








GRAHAM E. BERRY






   Attorney for Defendant Donald James Myers
MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

      The defendant has informally but unsuccessfully requested the relief requested herein from Kendrick L. Moxon, an attorney for both the private person arrestor, Kenneth Long, and the Church of Scientology International. Berry Declaration (“Berry Decl.”) ¶4, Ex.1.
     This is a motion to allow the defense lawful access to the scene of the alleged crime (s) charged herein in response to a citizen’s arrest that the defense will, among other things, argue was malicious, contrived, colluded, and otherwise unlawful for a number of reasons. 
           More specifically, the defendant Donald James Myers is requesting a pre-trial discovery order permitting the accused and his agents (accompanied by any desirous representatives of The People and/or the PPA K. Long) to have access to and to enter upon the premises and property where the alleged conduct that is in issue in this matter allegedly occurred [for the purpose of inspecting, photographing, measuring and otherwise preparing for trial herein] and being described in the Misdemeanor Complaint and/or the related Arrest Report, Private Person’s Arrest Statement Form and other associated documents as 4751 Fountain Avenue & 4810 W Sunset Boulevard [Los Angeles, CA 90029]. Those addresses are the location of several properties owned by corporate entities related to various churches and corporations of Scientology ™. The first location is the lobby of a commercial building where the defendant allegedly interfered with an alleged religious service. After that he walked up L. Ron Hubbard Way to the second location where he was arrested by the LAPD without being first asked as to his version of the alleged charges. The defendant then spent the next three days and nights in various jails before being released without a court appearance, the charge being dismissed, and no further charges pending – at least until the current charges were filed and mailed nearly four weeks later. 
II.            APPLICABLE FACTS
    The Private Person’s Arrest misdemeanor complaint herein was sworn to by a Mr. Kenneth Long who has been and/or is variously a paralegal for Church of Scientology attorney Kendrick L. Moxon, an employee in the intelligence/surveillance/investigations/legal and public relations bureau of the Church of Scientology International’s (“CSI”) Office of Special Affairs (“OSA”) and other entities related to CSI and located around L. Ron Hubbard Way (formerly part of Berendo Street) at the junction of Sunset Boulevard and Vermont Avenue in Hollywood, CA 90029. Berry Decl., ¶5 .
For many decades, members of the public have protested the alleged criminal conduct and alleged human rights abuses of the Church of Scientology which has used various tactics (both lawful and unlawful) to try and stop or interfere with these first amendment protests wherever and whenever they occur. Berry Decl., ¶6 .
The defendant Mr. Myers is one of the over nine thousand people who, since late January 2008, have been engaging in monthly and other global protests against Scientology crime and abuse in over 110 cities in over 42 countries around the planet. On a number of occasions the defendant herein has been part of a smaller group, and sometimes on his own, protesting alleged Scientology forced labor, human trafficking, violence, unlawful imprisonment and other abuses at  various Scientology locations including the “Big Blue” and former Cedars of Lebanon Hospital buildings located along L. Ron Hubbard Way. Berry Decl., ¶7. Among other activities conducted at ‘Big Blue’ is the Los Angles location of the ‘Rehabilitation Project Force’ or the ‘RPF’ of CSI’s para-military and pseudo-naval Sea Organization headed by Scientology leader Captain David Miscavige who himself has been accused of many violent physical assaults by many of his former subordinate officers as a Google search of “David Miscavige” will disclose. The RPF has been compared by many former high level Scientologists to a dangerous gulag where there is a tyranny of violence and other human and civil rights abuses. At any-one time there may be as many as 150-200 RPFer’s confined in one of the Big Blue buildings; crammed like sardines in small rooms, with little hope of escaping a fire because even the fire escapes are locked, at least at the bottom of the external escapes on the so-called “berthing.” Berry Decl., ¶8.
The Church of Scientology also has a number of policy letters and practices for the “Handling of Suppressive Persons” and loosely referred to as the “Fair Game” policies. Scientology disingenuously claims that it cancelled “Fair Game” because “it causes bad public relations” but experts have opined in litigation that it was cancelled in name only and is still carried out by the organization. Indeed, the organization recently admitted to [Fair Game] harassment and intimidation of a former senior scientology executive and his new non-Scientology wife in Florida litigation. Berry Decl., ¶8-9. However, the judge and appellate court rejected Scientology’s argument that this harassment was protected first amendment activity. The court also ruled that Scientology was engaged in the conduct of a business when it denied a ‘SLAPP’ motion in the same manner. Berry Decl., ¶10.
Mr. Myer’s used the moniker the ‘Angry Gay Pope’ and protested with a Bishop’s Miter and a mask. Berry Decl., ¶11. Scientology used private investigators and off-duty LAPD officers to try and prevent the protests of the Anonymous picketers who included Mr. Myers. They picketed and protested anonymously (with masks) because of the well-known CSI “Fair Game” policies and practices. Notwithstanding the anonymity, CSI still located these many of these protestors, thereafter harassing their parents and others associated with them. Mr. Myers was one such person. Berry Decl., ¶11.

 At protests off-duty LAPD officers were employed to restrict first amendment activity. On duty police were frequently called to warn away protestors and sometimes to arrest them on what the arrestees complained were false complaints and charges. Mr. Myers was one such person. Allegations of improper Scientology “street closing/filming permits,” enforced by collusive LAPD officers being directed by Scientology executives such as Scientology executive Ken Long and his attorney herein, Mr. Kendrick Moxon, were made. Berry Decl., ¶__. It is relevant to note that attorney Moxon was named by the U.S. Department of Justice as an unindicted co-conspirator (for submitting fake handwriting samples to the FBI) in the largest ever known criminal infiltration and burglary of [at least nine] departments of the U.S. Government. Berry Decl., ¶12.
Scientology “handlers’ such as various bicycle riding ‘security’ officers and executives such as Private Person Arrestee Ken Long frequently interacted with Mr. Myers and others, and were often photographed and video-taped doing so. Berry Decl., ¶13.  Indeed, Mr. Myers has become one of the protestors that CSI and OSA has surveilled, harassed, prosecuted and libeled most viciously and continuously. The pending prosecution is merely a continuation of a long and continuing first amendment tussle between Mr. Myers and the CSI, OSA, attorney Moxon and executive Ken Long.  Berry Decl., ¶13.
Mr. Myers is expected to contend that the current prosecution is the product of a false police report by a person with a history of malice towards Mr. Myers, who acted in collusion with certain L.A.P.D. officers to falsely arrest him and to subject him to three days and nights of confinement in various jails before the single [false] charge of sexual battery was dismissed and Mr. Myers released with no charges pending. Nearly four weeks later the three charges herein were filed. Berry Decl., ¶14.
Mr. Myers is adamant that the events and conduct, as alleged and charged, did not occur. His version of the pertinent facts is at 180 degrees to the version of PPA KLong [long-time Scientology executive, para-legal and Sea Organization staffer Ken Long]. Indeed, the key participant in the current charges has been totally omitted from the reports and other discovery produced by the people at arraignment. Berry Decl., ¶15.
III.     ARGUMENT

This motion is made pursuant to the discovery provisions set forth in California Penal Code §§1054-1054.7 et seq. and the inherent jurisdiction of this court to control the proceedings before it. The defense will by abide by any restrictions imposed by this Court, including the duration and time for the inspection.
Due process considerations dictate that the defense have the same discovery rights as the prosecution. See generally, Wardius v. Oregan, (1973) 412 U.S. 470, 93 S. Ct. 2208. The prosecution can obtain a warrant for inspection upon a showing of probable cause. People v. Ramey, (1976) 16 Cal. 3d 263. Accordingly, the defense should also be permitted access.
In Hill v. Superior Court (1974) 10 Cal. 3d 812, the California Supreme Court held that “[A] motion for discovery by an accused is addressed to the sound discretion of the trial court, which has inherent power to order discovery in the interests of justice. … [and] the basis for granting pretrial discovery to a defendant is the fundamental principle that an accused is entitled to a fair trial.” Id. at p. 816. In Reyes v. Municipal Court (1981) 117 Cal.App.3d 771,775, the Second District stated that “[t]o generalize on the law of criminal discovery, an accused’s motion for discovery must be timely, must describe the information sought with reasonable specificity, and present a plausible justification for production of the items requested.” Citations omitted. The Defendant’s “showing of ‘good cause’ or ‘plausible justification’” must be more than “conclusional” and must be adequate “to support judicially compelled access” to private property. Bullen v. Superior Court (Urioste) (1988) 204 Cal.App. 3d 22, 27. The outcome in Bullen is distinguishable on the facts. Unlike Bullen, the access order being sought herein does not concern the private home of a murder victim. Instead, the access order being sought herein concerns the publicly accessible lobby of a commercial building and the publicly accessible pathway to another publicly accessible building. Accordingly, there are no privacy or home intrusion issues that the Bullen court found present within the murder victims private home. Id. at 26. 
In the case at bar, photographs of the two locations where the alleged misdemeanors allegedly occurred is essential to Mr. Myer’s fair trial rights and the search for truth therein. The purpose of the limited access requested is specific and of short duration; to inspect, photograph and measure the actual and adjacent area to the location of the alleged unlawful battery or trespass at issue herein. This will not unduly interfere with anyone’s property or privacy rights. A time period of one to two hours should be quite adequate for the access, inspection, recording and measuring requested.
IV. CONCLUSION

For the foregoing reasons the relief requested herein should be granted. 
Dated: March 29, 2016                                                Respectfully submitted,








__________________








GRAHAM E. BERRY






        Attorney for Defendant Donald J. Myers
DECLARATION OF GRAHAM E. BERRY


I, GRAHAM E. BERRY, declare and state as follows:

1. I am an attorney duly admitted to practice before all of the courts of the State of California. I have personal knowledge of the matters set forth herein and, if called upon to do so, I believe that I could and would competently testify thereto.
2. I am attorney of record for the defendant Donald J. Myers herein. 

3. This declaration is filed in support of the defendant’s Notice of Motion and Motion for an Order that defendant and his agents may enter upon private property and/or disputed land to inspect, record and measure those two locations at where the alleged events at issue herein allegedly occurred.

4. On March 27, 2016, at approx. 7 PM I emailed  Kendrick L. Moxon, an attorney known to me to be representing both the private person arrestor herein (Kenneth Long) and the Church of Scientology International, and informally requested the relief being sought herein. A true and correct copy of that email is attached hereto as Exhibit 1.  A response has not been received as of the date of filing this declaration.
5.  I have been involved in the defense of persons and entities being sued by the corporations of Scientology since the year 1990 and have been directly involved in approximately 30 such matters, both civil and criminal. Over the course of those 25 years the private person arrestor herein, Ken Long, and his attorney Kendrick Moxon, were also involved in many of those proceedings; Most often attorney Moxon would be representing the Church of Scientology International (“CSI”) and Ken Long would be assisting him as his paralegal. Both were within the legal unit of CSI’s Office of Special Affairs (“OSA”). More recently, I have known Ken Long to also be fulfilling a public relations post at one of the Scientology entities operating at L. Ron Hubbard Way. In addition, I have known Ken Long to be directly involved in many efforts to stop protestors engaged in first amendment activity against alleged Scientology abuses in and around L. Ron Hubbard Way (formerly part of Berendo Street) at the junction of Sunset Boulevard and Vermont Avenue in Hollywood, CA 90029.
6.  Since at least the late 1990s I have personally observed members of the public protesting the alleged criminal conduct and alleged human rights abuses of the Church of Scientology which has used various tactics to try and stop, interfere with and chill these first amendment protests wherever and whenever they occur. 
7.  The defendant herein, Mr. Myers, is one of the over nine thousand people who, beginning in late January/early February 2008, have engaged in monthly and other global protests against Scientology crime and abuse in over 110 cities in over 42 countries around the planet. On a number of occasions the defendant herein has been part of a smaller group, and sometimes on his own, protesting alleged Scientology forced labor, human trafficking, violence, unlawful imprisonment and other abuses at  various Scientology locations including the “Big Blue” and former Cedars of Lebanon Hospital buildings located along L. Ron Hubbard Way. 
8. Among other activities conducted at ‘Big Blue’ is the Los Angles location of the ‘Rehabilitation Project Force’ or the ‘RPF’ of CSI’s para-military and pseudo-naval Sea Organization headed by Scientology leader Captain David Miscavige who himself has been accused of many violent physical assaults by many of his former subordinate officers as a Google search of “David Miscavige” will disclose. The RPF has been compared by many former high level Scientologists to a dangerous gulag where there is a tyranny of violence and other human and civil rights abuses. At any-one time there may be as many as 150-200 RPFer’s confined in one of the Big Blue buildings; crammed like sardines in small rooms, with little hope of escaping a fire because even the fire escapes are locked. 
9.  The Church of Spiritual Technology, The Religious Technology Center and the Church of Scientology International, also have a number of copyrighted policy letters and practices for the “Handling of Suppressive Persons” who are persons, among other things, who are critical of Scientology.™ These copyrighted policy letters and practices for the “Handling of Suppressive Persons” are loosely referred to as the “Fair Game” policies. Scientology disingenuously claims that it cancelled “Fair Game” because “it causes bad public relations” but experts have opined in litigation that it was cancelled in name only and is still carried out by the organization.
10.  Indeed, the organization recently admitted to [Fair Game] harassment and intimidation of a former senior scientology executive and his new non-Scientology wife in Florida litigation and contended that this harassment was protected first amendment expression.
However, the judge and appellate court rejected Scientology’s argument that this harassment was protected first amendment activity. The court also ruled that Scientology was engaged in the conduct of a business when it denied a ‘SLAPP’ motion in the same litigation.
11. As part of the Anonymous protests against the Scientology organization,   Mr. Myer’s used the moniker the ‘Angry Gay Pope’ and protested with a Bishop’s Miter and a mask. Scientology used private investigators and off-duty LAPD officers to try and prevent the protests of these many hundreds Anonymous picketers who included Mr. Myers. They picketed and protested anonymously (with masks) because of the well-known Scientology “Fair Game” policies and practices. Notwithstanding the anonymity, CSI still located these many of these protestors, thereafter harassing their parents and others associated with them. Mr. Myers was one such person. 
12. At these protests the Scientology organization employed off-duty LAPD officers to restrict and chill the first amendment activity. On duty police were frequently called to warn away protestors and sometimes to arrest them on what the arrestees complained were false complaints and charges. Mr. Myers was one such person. Allegations were made of improper Scientology “street closing/filming permits,” enforced by collusive LAPD officers being directed by Scientology executives such as Scientology executive Ken Long and his attorney herein, Mr. Kendrick Moxon. It is relevant to note that attorney Moxon was named by the U.S. Department of Justice as an unindicted co-conspirator (for submitting fake handwriting samples to the FBI) in the largest ever known criminal infiltration and burglary of [at least nine] departments of the U.S. Government. 
13. Scientology “handlers’ such as various bicycle riding ‘security’ officers and executives such as Private Person Arrestee Ken Long frequently interacted with Mr. Myers and others, and were often photographed and video-taped doing so. Indeed, Mr. Myers has become one of the protestors that CSI and OSA has surveilled, harassed, prosecuted and libeled most viciously and continuously. Indeed, the pending prosecution is merely a continuation of a long and continuing first amendment tussle between Mr. Myers and the CSI, OSA, attorney Moxon and executive Ken Long.  
14. Mr. Myers is also expected to contend that the current prosecution is the product of a false police report by a person with a history of malice towards Mr. Myers, who acted in collusion with certain L.A.P.D. officers to falsely arrest him and to subject him to three days and nights of confinement in various jails before the single [false] charge of sexual battery was dismissed and Mr. Myers released with no charges pending. Nearly four weeks later the three charges herein were filed.
15. Mr. Myers is adamant that the events and conduct, as alleged and charged, did not occur. His version of the pertinent facts is at 180 degrees to the version of PPA KLong [long-time Scientology executive, para-legal and Sea Organization staffer Ken Long]. Indeed, the key participant in the current charges has been totally omitted from the reports and other discovery produced by the people at arraignment.
I declare under penalty of perjury according to the laws of the State of California that the

foregoing is true and correct.

Executed this 29th day of March, 2016 at Los Angeles, California.

____________________________

Graham E. Berry

EXHIBIT 1

                                                   PROOF OF SERVICE
STATE OF CALIFORNIA        )



                            ) ss.

COUNTY OF LOS ANGELES )


I reside in the County of Los Angeles, State of California.  I am over the age of 18. 

On March 30, 2016 I served the foregoing document described as:

DEFENDANT’S NOTICE OF MOTION AND MOTION FOR AN ORDER THAT DEFENDANT AND HIS AGENTS MAY ENTER UPON THIRD PARTY PROPERTY AND/OR DISPUTED LAND TO INSPECT, RECORD & MEASURE; DECLARATION OF GRAHAM E. BERRY IN SUPPORT THEREOF.
By Personal Delivery to a person in control of the reception area, in an envelope addressed as follows:
The Los Angeles City Attorney
Los Angeles City Attorney’s Office

200 Main Street, Room 800
Los Angeles, CA 90012-4131
Attention: Motion Section
Re: The People v. Donald James Myers      07/31/1965 M

Aka: AngryGay Moniker

P242

P302a, P602k

Next Court Date: April 13, 2016; 8-30 AM, Department 54  (Pre-Trial Conference).
I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct.

Executed this 30th day of March, 2016, at Los Angeles, California.

                                                    Signed: ________________________________


  Print Name:  Graham E. Berry
                                                             Address:       3384 McLaughlin Avenue
                                                                                  Los Angeles, CA 90066-2005
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